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 1.  TIME:  9:00   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DARRIN PARLE, 
RICHMOND PATIENT'S GROUP, WILLIAM KOZIOL, ALEXIS PARLE 
* TENTATIVE RULING: * 
 

Before the Court is a Motion for Summary Judgment (“Motion”), filed by defendants 

Richmond Patient’s Group (“RPG”), Holistic Healing Collective, Inc. (“HHC”), 7 Stars Holistic 

Foundation, Inc. (“7 Stars”), William Koziol, Darrin Parle, Alexis Parle (aka Alexis Koziol), 

Rebecca Vasquez, and Zeaad M. Handoush (collectively, “moving parties” or “Defendants”). 

The Motion is denied.  

Plaintiff, Richmond Compassionate Care Collective (“Plaintiff” or “RCCC”), a California 

Nonprofit Mutual Benefit Corporation, brought this action against Defendants, alleging they 

violated the Cartwright Act through engaging in a conspiracy to restrain trade and monopolize 

the local medical marijuana market. Specifically, RCCC claims Defendants intentionally 

excluded RCCC from the market by locking up any available properties, or dissuading others 

from engaging in transactions with RCCC during the time frame RCCC was required to obtain a 

dispensary location per local ordinance. Because RCCC’s evidence demonstrates that triable 

issues of fact exist, summary judgment is improper.  

Background and Procedural History 

Richmond’s medical marijuana Ordinance No. 28-10 NS (“Ordinance”), adopted on 

September 21, 2010, permitted and regulated medical marijuana collectives. The Ordinance 

was amended on November 16, 2010 to permit marijuana collectives to operate in Regional 

Commercial (C-3) Zoning Districts at certain minimum distances from schools and other 

specified facilities. In order to operate a marijuana dispensary in compliance with the Ordinance, 

collectives were required to obtain approval for a location by city council. (SSUMF, No. 7 and 

response.) RPG, HHC and 7 STARS were and are the only three permitted dispensaries 

operating in Richmond since the Ordinance was passed. 

In December 2011, Plaintiff was approved to establish a medical marijuana dispensary in 

Richmond, at 2920 Hilltop Mall Road. (SSUMF, No. 8 and response.)  

In March 2012, the Ordinance was amended to allow collectives to transfer their permits 

to another location (including C-2 locations, if approved by the city council) and increasing the 

number of allowed collectives to six. (SSUMF, No. 9 and response.) For a transfer to a C-2 

property to be authorized, city council had to find that (i) applicant considered locations within 

the Regional Commercial (C-3) Zoning District and found no conforming location that would 

serve the needs of its members; (ii) the proposed location within the General Commercial (C-2) 

Zoning District would complement the surrounding community while providing necessary 

services to its members; (iii) the location did not abut a residential use.  
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Around the same time the Ordinance was amended, RCCC decided not to open a 

dispensary at 2920 Hilltop Mall Road because of concerns regarding federal law enforcement, 

and it terminated its lease for that location. (SSUMF, No. 10 and response.)  

RCCC intended on transferring its permit to a new location and continued a search it had 

already begun for a new location to open its collective. There was a very limited supply of 

conforming properties in Richmond. (SSUMF, No. 29 and response.) Richmond’s strict zoning 

regulations, sensitive use criteria, and the fear of federal enforcement made finding any viable 

property in Richmond very difficult. (SSUMF, Nos. 12, and response.)  

In early 2013, RCCC leased certain C-2 zoned property (425 S. 3rd St) and applied for a 

transfer of its permit, which was denied. (SSUMF, Nos. 13-14 and response.) Plaintiff contends 

it continued to search for property during the time it awaited this authorization. (SSUMF, No. 13 

response.)  

In December of 2014, the Ordinance was amended to reduce the number of dispensary 

permits from six to three. It was further amended to state that if a permitted dispensary (here, 

only RCCC) did not open within six months after issuance of the permit, the permit would expire 

and become void. This amendment went into effect in early January 2015, therefore, all four 

permitted dispensaries (the three defendants and RCCC) had to be operational by early July 

2015. 

In 2015, Plaintiff leased C-3 zoned property at 3190 Klose Way and applied to transfer 

its permit, but the request was denied on May 19. (SSUMF, Nos. 19-20 and response.) Plaintiff 

also pursued other properties, but was ultimately unable to obtain a location before its permit 

expired. On November 3, 2015, Plaintiff sought an extension of time to find a location and 

commence operations, but the city council did not approve the application. (SSUMF, No. 22 and 

response.) 

RCCC sued Defendants, Lisa Hirschhorn, and others for activities including community 

organizing, interfering with RCCC’s ability to obtain a permit, and efforts to influence city council. 

Those allegations were stricken from RCCC’s complaint as being subject to the protection of 

California’s anti-SLAPP statute and the Noerr-Pennington doctrine. Related rulings were 

appealed and affirmed on appeal. The current version of the complaint is the Third Amended 

Complaint, originally filed in August 2017.  

The Third Amended Complaint alleges a single cause of action for violation of the 

Cartwright Act. RCCC alleges that the three dispensary defendants, along with their agents, 

conspired to prevent RCCC from obtaining a compliant property in Richmond for the purposes 

of opening its dispensary for business. They allegedly did this through jointly enlisting (and 

paying for) the services of certain agents, including Lisa Hirschhorn, by holding secret meetings 

where they discussed properties potentially available and ways to tie up any C-3 and C-2 

conforming properties until RCCC’s permit expired. They allegedly monitored websites for any 

conforming properties for sale in Richmond, approached landlords about risks they might face 
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by engaging in business with RCCC, presented phony leases and letters of intent, and 

demanded non-compete clauses in their own leases, etc. 

Motion and Opposition 

Defendants move for summary judgment based on their assertion that no action by them 

caused harm to RCCC. Defendants argue specifically that (1) the legal cause of RCCC’s 

alleged injuries was governmental action; (2) damages are speculative since RCCC cannot 

prove city council would have approved a transfer of its permit to any particular location; (3) for 

various reasons, RCCC cannot prove it was deprived of any particular compliant property as a 

result of Defendants’ acts; and (4) no evidence exists to show Alexis Parle acted to prevent 

RCCC from leasing or purchasing property. 

In its Opposition, RCCC argues that causation is for the jury to decide, that Defendants’ 

activities were a “group boycott” that is per se illegal (2 CACI 3403), and that Alexis Parle is a 

proper defendant because she participated in the locking up of at least one property, 3219 Auto 

Plaza, as a board member of the LLC formed to purchase that building. RCCC’s brief focuses 

on several particular properties it claims Defendants tied up.  

In support of its arguments, RCCC presents a declaration by counsel, Ronald D. 

Foreman, with 32 exhibits, including declarations (two by police officers, two by third party 

witnesses, and one by defendant Lisa Hirschhorn, signed in 2017), and deposition testimony (by 

RCCC’s PMQ, John Valdez, defendant Lisa Hirschhorn, and defendant William Koziol.)  

With their reply brief, Defendants submit over fifty pages of objections to RCCC’s 

evidence, as well as two declarations—one from a forensic document examiner, and one from 

counsel, attaching additional excerpts from the deposition of Lisa Hirschhorn in which she 

repudiates the declaration from 2017.  

Plaintiff responds with its own objections to the evidence on reply and a motion 

requesting to strike the forensic document examiner’s declaration. As an alternative to striking 

the declaration, Plaintiff requests a continuance of the hearing on this Motion. In light of the 

rulings on Defendants’ objections to Plaintiff’s evidence, the Court denies Plaintiff’s motion to 

strike and denies the request for a continuance. The handwritten notes at issue are not material 

to the disposition of this Motion. 

Evidentiary Matters 

Defendants’ unopposed request for judicial notice is granted. 

The Court rules on Defendants’ objections to Plaintiff’s evidence as follows. Any 

objections not specifically ruled on are not material to the disposition of the Motion. (See Code 

Civ. Proc., § 437c (q).) 

Foreman Declaration 

 ¶ 13, p. 3:7-10 – Sustained  – Conclusory 

 ¶ 15, p. 3:13-17 – Sustained - Secondary Evidence Rule 
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 ¶ 16, p. 3:18-21 – Sustained - Secondary Evidence Rule 

 Exhibit 1  – Overruled 

 Exhibit 2 – Sustained  – Lack of Authentication / Foundation 

 Exhibits 3-9 – Overruled 

 Exhibit 10 – Overruled  

 Exhibit 11 – Overruled 

 Exhibit 12 – Overruled 

 Exhibit 15 – Sustained  – Lack of Authentication / Foundation 

 Exhibit 17 – Overruled 

 Exhibit 18 – Overruled 

 Exhibit 19 – Overruled 

 Exhibit 27 – Overruled 

 Exhibit 29 – Overruled 

 Exhibit 30 – Overruled 

Foreman Declaration, Exhibit 20 (Declaration of Darron Price) 

 Entire Declaration – Overruled 

 ¶13, p. 3:13-17 – Overruled 

 ¶16, p. 4:3-9 – Overruled 

Foreman Declaration, Exhibit 21 (Declaration of Carlos Plazola) 

 Entire Declaration – Overruled 

Foreman Declaration, Exhibit 22 (Declaration of Erik Oliver) 

 Entire Declaration – Overruled 

 ¶ 8, p. 2:19-25 – Overruled 

 ¶ 10, p. 3:3-7 – Sustained as to first sentence– Lack of Authentication / Foundation, 
otherwise overruled 

 ¶ 11, p. 3:7-17 – Overruled 

 ¶ 12, p. 3:17-21 – Overruled 

 ¶ 13, p. 3:21-26 – Overruled 

 ¶ 15, p. 4:1-9 – Overruled 

 ¶ 17, p. 4:12-21 – Overruled 

Foreman Declaration, Exhibit 23 (Declaration of Michael Rood)  

 Entire Declaration – Overruled  

 ¶ 6, pp. 2:26 –3:7 – Overruled 

 ¶ 7, p. 3:8-12 – Overruled 

 ¶ 10, p. 3:19-24 – Sustained – speculation as to the sentence beginning “As I later 
learned…” otherwise overruled 

 ¶ 11, pp. 3:24– 4:3 – Overruled 

 ¶ 12, p. 4:4-17 – Overruled 

 ¶ 13, p. 4:17-21 – Overruled 

 ¶ 19, p. 6:4-18 – Overruled 
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Foreman Declaration, Exhibit 24 (Declaration of Lisa Hirschhorn)  

 Entire Declaration – Overruled.  

Citing D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1, Defendants argue 

that deposition testimony by Ms. Hirschhorn in November 2020 (after their summary judgment 

motion was filed) repudiates her 2017 declaration, eviscerating any issue of fact raised by that 

declaration. The D’Amico decision involved admissions made during discovery by the party 

opposing summary judgment, which that party later contradicted in an attempt to avoid 

summary judgment. The D’Amico holding should not be read too broadly or uncritically applied. 

(See Price v. Wells Fargo Bank (1989) 213 Cal.App.3d 465, 482 [overruled on other grounds]; 

Turley v. Familian Corp. (2017) 18 Cal.App.5th 969, 982 [D’Amico rule inapplicable to 

declaration where declaration precedes contrary deposition testimony, and therefore did not 

contradict any prior testimony].)  

Ms. Hirschhorn, a defendant in this matter, made multiple admissions in a declaration 

written in plain terms. The recanting of her testimony and assertion that the declaration 

contained false information do, as Defendants point out, subject Ms. Hirschhorn to 

impeachment at trial, but do not bar the evidence as a matter of law. There is a heightened 

reliability to admissions partly because a party may later change their position. The standard on 

summary judgment is not whether evidence is credible, but rather whether the disputed facts 

are material. The Court is not permitted to weigh the evidence. What Ms. Hirschhorn will testify 

at trial is unknown. She may reverse her position again. Even if she does not, the existence of 

both the declaration and her repudiation present credibility issues more appropriately weighed 

by a trier of fact.  

 ¶3, p. 2:10-12 –Overruled. 

 ¶3, p. 2:12-15 – Overruled. 

 ¶4, p. 2:16-22 – Overruled. 

 ¶5, p. 3:7-10 – Overruled. 

 ¶5, p. 3:9-13 – Overruled. 

 ¶6, p. 3:15-28 – Overruled. 

 ¶7, p. 4:8-15 – Overruled. 

 ¶8, p. 4:20-22 – Overruled. 

 ¶8, p. 4:21-26 – Overruled. 

 ¶8, p. 5:2-4 – Overruled. 

 ¶9, p. 5:9-11 – Overruled. 

 ¶9, p. 5:10-13 – Overruled. 

 ¶9, p. 5:13-17 – Overruled. 

 ¶9, p. 5:16-18 – Overruled. 

 ¶9, p. 5:18-24 – Overruled. 

 ¶9, pp. 5:26 – 6:1 – Overruled. 

 ¶9, p. 6:1-6 – Overruled. 

 ¶9, p. 6:6-8 – Overruled. 

 ¶9, p. 6:8-16 – Overruled. 
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 ¶10, p. 6:17-21 – Overruled. 

 ¶11, p. 6:21-25 – Overruled. 

 ¶12, pp. 6:27 – 7:2 – Overruled. 

 ¶12, p. 7:2-11 – Overruled. 

 ¶13, p. 7:12-19 – Overruled. 

 ¶14, p. 7:20-22 – Overruled. 

 ¶15, pp. 7:22 – 8:1 – Overruled. 

 ¶16, p. 8:2-12 – Overruled. 

 ¶17, p. 8:13-17 – Overruled. 

 ¶18, p. 8:18-24 – Overruled. 

 ¶19, pp. 8:25 – 9:2 – Overruled. 

 ¶20, p. 9:5-8 – Overruled. 

Standard 

A motion for summary judgment shall be granted if all the papers submitted show that 

there is no triable issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law. (Code Civ. Proc., § 437c (c).)  

“[F]rom commencement to conclusion, the party moving for summary judgment bears 

the burden of persuasion that there is no triable issue of material fact and that he is entitled to 

judgment as a matter of law.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 85, 

hereinafter “Aguilar”.) "A defendant moving for summary judgment has the initial burden of 

showing, with respect to each cause of action set forth in the complaint, the cause of action is 

without merit. A defendant meets that burden by showing one or more elements of the cause of 

action cannot be established, or there is a complete defense thereto.” (Leyva v. Garcia (2018) 

20 Cal.App.5th 1095, 1101.) A defendant moving for summary judgment may meet its burden by 

showing the plaintiff cannot reasonably obtain needed evidence. (Levya at p. 1102.) If defendant 

makes such a showing, the burden shifts to the plaintiff to produce evidence demonstrating the 

existence of a triable issue of material fact. " (Leyva, at p. 1101; see also Aguilar, 25 Cal.4th at 

pp. 850, 855; Code Civ. Proc., § 437c(o), (p).)  

Declarations and other evidence offered in support of a motion for summary judgment 

are strictly construed, while declarations and evidence offered in opposition to the motion are 

liberally construed. (D’Amico, supra, 11 Cal.3d 1, 20; Johnson v. American Standard (2008) 43 

Cal.4th 56, 64.) “All doubts as to the propriety of granting the motion—i.e., whether there is any 

triable issue of material fact—are to be resolved in favor of the party opposing the motion." 

(Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.)  

Discussion 

Plaintiff alleges that defendants, as horizontal competitors, engaged in practices that are 

per se illegal under the Cartwright Act. The doctrine of per se illegality holds that some acts are 

prohibited by the antitrust laws regardless of any asserted justification or alleged 

reasonableness. (Oakland-Alameda County Builders' Exchange v. F. P. Lathrop Constr. Co. 

(1971) 4 Cal.3d 354, 361, citations omitted.) The doctrine was developed in response to the 
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attempts of antitrust defendants to justify every restrictive combination on the ground that, in the 

light of all the economic facts and conditions, the particular practice assailed was reasonable. 

(Ibid.) These per se illegal practices, because of their pernicious effect on competition and lack 

of any redeeming virtue, are conclusively presumed to be unreasonable and therefore illegal 

without elaborate inquiry as to the precise harm they have caused or the business excuse for 

their use. (Id. at 361.) Among the practices courts have deemed to be unlawful in and of 

themselves are price fixing, division of markets, group boycotts; and tying arrangements. (Ibid.)  

To prove a group boycott, RCCC must show (1) that Defendants agreed to prevent 

RCCC from obtaining a location, (2) that RCCC was harmed; and (3) that Defendant’s conduct 

was a substantial factor in causing RCCC’s harm. (2 CACI 3403.)  

(1) Agreement  

Citing Aguilar, Defendants argue they did not prevent RCCC from obtaining certain 

individual properties, and that the evidence is at least as consistent with permissible competition 

as with unlawful conspiracy. This sort of “dismemberment” is not the standard by which a court 

reviews this Motion.  

The character and effect of a conspiracy are not to be judged by dismembering it and 

viewing its separate parts, but only by looking at it as a whole. (In re Automobile Antitrust Cases 

I & II (2016) 1 Cal.App.5th 127, 152, citations omitted.) As the court in Aguilar noted, antitrust 

plaintiffs “must often rely on inference rather than evidence since, usually, unlawful conspiracy is 

conceived in secrecy and lives its life in the shadows.” (Aguilar, 25 Cal.4th at p. 857.)  

In this case, however, no inference is necessary. Direct evidence exists that meetings 

occurred, and that the purpose of those meetings included limiting competition by preventing 

RCCC from obtaining a location. (See, e.g., SSUMF, No. 2 response, citing Foreman Decl., Ex. 

24 - Hirschhorn Decl., ¶5 [“Our purpose was to take as many steps as necessary to prevent 

RCCC from buying or leasing any property in Richmond. We did not want RCCC to acquire or 

lease any property that was in Richmond ordinance from which RCCC could apply to the City for 

a dispensary permit.”].) While perhaps not the basis of RCCC’s claims, evidence exists that they 

also agreed to fix prices, divide the local cannabis market geographically amongst themselves, 

and split attorneys’ and agent fees for their wrongdoing. (See Michael Rood Decl., Ex. 23 to 

Foreman Decl., ¶13 [“Rebecca Vasquez stated that the dispensary operators in Richmond, 

including herself, agreed to price their medical cannabis at the same prices in order to prevent 

competition amongst themselves.”]; Lisa Hirschhorn Decl., Ex. 24 to Foreman Decl., ¶7 [“The 

goal was to geographically control the Richmond dispensary market as dispensaries would be 

located in north, central and south Richmond.”]; Id. at ¶¶22-23.)  

Lisa Hirschhorn’s declaration is the most detailed direct evidence presented, but it is not 

the only evidence. The declaration is supported by those of Michael Rood, Erik Oliver, Darron 

Price, Carlos Plazola and William Koziol’s deposition testimony. Even if Lisa Hirschhorn’s 

declaration were the only evidence here, the Court may not weigh credibility on summary 
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judgment as Defendants appear to be requesting in their request that the declaration be 

excluded or discredited. (See above D’Amico discussion). 

Defendants also specifically argue the Motion should be granted as to Alexis Parle 

because, they contend, no evidence shows she took any action to prevent Plaintiff from leasing 

or purchasing any property in Richmond. RCCC responds that she is a board member of RPG 

and a managing member of Auto Plaza Investments, LLC, an entity formed in order to own one 

of the properties that is alleged to have been improperly tied up (3219 Auto Plaza). RCCC refers 

to a deed of trust for this property apparently bearing Ms. Parle’s signature. (SSUMF 133-134 

and response.) Ms. Parle’s signature is an act. RCCC was prevented from obtaining 3219 Auto 

Plaza. Whether Ms. Parle’s motive, in signing her name, was to participate in the conspiracy, is 

not a basis on which this Court will grant summary judgment. (See Code Civ. Proc., § 437c (e).) 

To the extent Defendants are asserting their motivation and purpose was proper and not 

to enter into prohibited agreements under the Cartwright Act, evidence exists to create triable 

issues of fact on this issue.  

(2) Whether RCCC Was Harmed 

Despite their reference to “speculative damages,” Defendants’ arguments rest on their 

contention that their acts were not the cause of RCCC’s harm. It does not appear to be in 

dispute that RCCC’s permit expired and RCCC was not able to find a suitable location in 

Richmond.  

(3) Causation 

Relying on Blank v. Kirwan (1985) 39 Cal. 3d 311, Defendants argue the legal cause of 

RCCC’s injury was government action (federal regulations, local zoning, and city council 

decisions). Blank has been addressed in this case already with respect to the Defendants’ anti-

SLAPP motions.  

The question addressed in Blank was “whether efforts to influence municipal action that 

are intended to and actually do produce anticompetitive effects are violative of the Cartwright 

Act when both private individuals and public officials participate.” (Id. at p. 316.) There could be 

no liability for such a conspiracy because the defendants’ conduct was protected under the 

Noerr-Pennington doctrine, while government officials are not subject to the Cartwright Act.  

Following the anti-SLAPP proceedings herein, the TAC no longer seeks to impose liability based 

on the sort of lobbying protected under the Noerr-Pennington doctrine. While evidence may 

exist related to Defendants’ lobbying efforts, this is not the basis of liability alleged in the Third 

Amended Complaint. Blank does not stand for a universal rule that the existence of a 

government permitting process can insulate otherwise unlawful anti-competitive activities among 

competitors. Whether permits would have been granted is relevant, but only as a factual issue 

related to causation of damages. 

At issue now are the alleged actions by Defendants to obstruct RCCC from obtaining 

any suitable location for its dispensary through their cumulative acts of tying up multiple 
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available properties at key times. The anticompetitive activities here were separate from the 

petitioning activity stricken from RCCC’s complaint.  

While the court in Blank noted the broad discretion of city council as a reason that 

plaintiff there could not show they had an “expectancy” interest in a permit, the discussion there 

related to a demurrer to plaintiff’s intentional interference with prospective economic advantage 

cause of action, not a Cartwright Act cause of action. (See Blank, 39 Cal.3d at p.330.) As such, 

the elements necessary to establish were unique to cases involving that tort. The discussion 

regarding any expectancy interest was also secondary to the court’s ruling that plaintiff lacked 

an “economic relationship” necessary to establishing intentional interference.  

The factual chronology here provides further basis for limiting the application of Blank. 

Here, had RCCC been able to procure a conforming property, its efforts to obtain a permit would 

not necessarily have been futile. The city council had already granted RCCC a permit in the 

past. City council also did grant a permit for at least one of the properties Defendants allegedly 

locked up for anticompetitive purposes (4800 Bissell). Defendants point to RCCC’s letter to city 

council stating it was unlikely to obtain a permit, but that letter was sent in September 2015, 

after many of the anticompetitive activities are alleged to have occurred.  

In establishing proximate cause, the alleged antitrust violation need not be the sole or 

controlling cause, only a substantial factor in bringing about the injury. (Saxer v. Philip Morris, 

Inc. (1975) 54 Cal.App.3d 7, 23.) As noted by RCCC, causation is generally a question of fact 

for the jury. (See, e.g., Continental Ore Co. v. Union Carbide & Carbon Corp. (1962) 370 U.S. 

690, 697 [where the antitrust “plaintiff proves a loss, and a violation by defendant of the antitrust 

laws of such a nature as to be likely to cause that type of loss, there are cases which say that 

the jury, as the trier of the facts, must be permitted to draw from this circumstantial evidence the 

inference that the necessary causal relation exists.") It is only appropriate to grant summary 

judgment on the issue of causation if “only one reasonable conclusion could be drawn” from the 

facts adduced. (See e.g., Koepke v. Loo (1993) 18 Cal.App.4th 1444, 1450.) Where no 

properties were available to RCCC to rent or buy, at least partially as a result of Defendants 

preemptively seeking out and removing those properties from the market, government action 

cannot be said to be the sole cause of harm as a matter of law. 

Plaintiff’s evidence is sufficient to create a triable issue of fact as to why it was unable to 

timely obtain a location. 

Conclusion 

The sort of admissions reflected in much of RCCC’s evidence, including, but not limited 

to, Lisa Hirschhorn’s declaration, creates a triable issue of fact as to the existence of the 

conspiracy. The causation element is for a jury to decide. Disputed facts include those tending 

to show Defendants acted in trust to prevent RCCC from acquiring a location. (See, inter alia, 

SSUMF, Nos. 2-3, 31, 36, 40-46, 48-59, and responses.)  
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 2.  TIME:  9:00   CASE#: MSC18-00816 
CASE NAME: LEE VS WILKINS 
HEARING ON MOTION TO/FOR COMPEL LEE'S KINGSFORD EMAILS FILED BY 
JESSICA LEE 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to February 4, 2021 at 9 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC19-00312 
CASE NAME: COLEMAN VS. TRANS BAY 
HEARING ON MOTION TO/FOR TO APPROVE PAGA SETTLEMENT AND DISMISS 
PAGA CLAIM FILED BY GREG COLEMAN, RICHARD BOU 
* TENTATIVE RULING: * 
 

Hearing required. 

Plaintiffs filed this case February 14, 2019 against defendants Trans Bay Cable, LLC, 

and Steven Powell asserting individual claims arising from the employment relationship and a 

PAGA claim (based on alleged wrongful termination).  On October 1, 2019, the Court ordered, 

pursuant to the parties stipulation, that the claims be sent to arbitration “with the exception of the 

PAGA claims[.]”  The matter was stayed pending arbitration, and plaintiffs retained their right to 

pursue PAGA claims after the arbitration was completed. 

 Plaintiffs have now filed a motion “to approve PAGA settlement and to dismiss PAGA 

claim.”  At mediation, the parties reached an agreement resolving the individual claims.  In 

addition each plaintiff “releases their personal PAGA claim but does not release any PAGA 

claim presently before this Court as to any other current or former employees of TBC.”  Based 

on discovery conducted during the arbitration, which “did not produce any documents or other 

information indicating that there were similarly situated and/or otherwise aggrieved employees 

that were terminated by Trans Bay Cable on comparable grounds” plaintiffs have now 

concluded that there is no “evidence that provides a legal and factual basis for the PAGA claim 

to continue.”   The parties have not provided any disclosure of the terms of the settlement, other 

than the fact that it does not include any PAGA penalties.  They cite various authorities 

indicating that, under the proper circumstances, little or no PAGA penalties may be appropriate. 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 
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at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

 In the absence of any information about the actual terms of settlement, or about the 

actual merits of plaintiffs’ claims, the Court cannot determine whether the settlement is 

appropriate.  It may be that the claim has a high degree of merit, and that a penalty with respect 

to the individual violation is appropriate, but that plaintiffs have traded that penalty for individual 

compensation, which does not have to be shared with the state.  Or it may be otherwise.   On 

this record, however, the Court cannot determine whether the settlement is appropriate.  The 

Court understands that the dismissal of PAGA claims as to the other employees would be 

without prejudice.  But plaintiffs are seeking approval of the PAGA claim with respect to their 

wrongful termination claims, which requires that the Court consider whether that settlement is 

reasonable.  In essence, there is no such thing as an “individual” PAGA claim.  All PAGA claims 

are brought on behalf of the State, even if they arise from conduct directed toward only one 

individual.   
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 4.  TIME:  9:00   CASE#: MSC19-01016 
CASE NAME: FROMME VS. VU 
HEARING ON MOTION TO/FOR COMPEL FOR COMPLIANCE W/ DEPO SUBPOENA 
FILED BY TONY VU, FFL ENTERPRISE, INC. 
* TENTATIVE RULING: * 
 

Hearing required.   

Pursuant to the Court’s previous order, plaintiffs’ counsel has provided a declaration 

properly establishing that it made timely objections to the subpoenas, and requested that 

defense counsel meet and confer on the issues raised.  After the Court’s previous order, the 

parties met and conferred on the issues (by email).  Plaintiffs’ counsel states that he contacted 

the subpoena recipients withdrawing objections (to documents from January 1, 2000, to the 

present).  Defendants have filed a supplemental declaration indicating that, although they met 

and conferred, they did not reach any agreements.  Apparently, the parties still dispute whether 

medical records before January 1, 2000, should be produced, and whether a formal HIPAA 

declaration from the plaintiff is necessary.  Each side should be prepared to address these 

issues.  

 

  

 5.  TIME:  9:00   CASE#: MSC19-01726 
CASE NAME: BANK OF THE WEST VS. ENGINEERING SUPPLY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear (by telephone). 

 

  

 6.  TIME:  9:00   CASE#: MSC19-01726 
CASE NAME: BANK OF THE WEST VS. ENGINEERING SUPPLY 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The parties shall appear. Code of Civil Procedure (“CCP”) § 484.040 requires the Court to 
conduct a hearing on this matter. The Court provides the tentative ruling set forth below to guide 
the parties in preparing for the hearing. 

The Court notes that this tentative ruling was first posted before the original November 5 hearing 
on plaintiff’s application.  At the November 5 hearing, counsel advised the Court that the parties 
had reached an agreement in principle through mediation.  The Court advised counsel that, 
if the agreement were not timely finalized, opposition papers would be due per code.  No 
opposition papers have been filed as of the re-posting of this tentative ruling. 

Plaintiff Bank of the West filed a complaint for (1) breach of contract, (2) recovery of personal 
property, (3) account stated, (4) book account, (5) money had and received, and (6) breach of 
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guaranty. The first five causes of action are alleged against Defendant Engineering Supply 
Company and the sixth cause of action is alleged against Defendants Charles Madrid and 
Debra Madrid.  

Plaintiff seeks an order for issuance of a writ of attachment against Charles Madrid and Debra 
Madrid in the amount of $279,739.03. The application is unopposed. 

For the following reasons, the application is granted. 

Factual Background 

On or about February 2, 2009, defendant Engineering Supply Company executed and delivered 
to Bank of the West a written promissory note and commercial security agreement. (Complaint 
at ¶¶ 7, 8.) Pursuant to the note, Plaintiff advanced funds in the sum of $250,000.00. (Complaint 
at ¶ 10.) Defendant Charles Madrid and Debra Madrid each executed and delivered to Plaintiff a 
commercial guaranty unconditionally guaranteeing payments due and owing under the notes. 
(Complaint at ¶ 32.) 

Analysis 

Attachment is a pre-judgment creditor’s remedy. Attachment is available in actions based on 
contract when the plaintiff has suffered damages in a fixed or readily ascertainable amount of 
$500 or more. (Code Civ. Proc. § 483.010(a).) Attachment is a harsh remedy because it causes 
the defendant to lose control of their property before the plaintiff’s claim is adjudicated. (See 
Martin v. Aboyan (1983) 148 Cal.App.3d 826, 831.) Because of this, the statutory requirements 
are strictly construed. (See Kemp Bros. Construction, Inc. v. Titan Electric Corp. (2007) 146 
Cal.App.4th 1474, 1476.) The court will issue a right to attach order if the plaintiff’s declarations 
establish the probable validity of the plaintiff’s claim. (Code Civ. Proc. § 484.090(a)(2).) The 
Plaintiff has the burden of proving both that its claim is one upon which an attachment may be 
issued and the probable validity of such claim. (Bank of America v. Salinas Nissan, Inc. (1989) 
207 Cal.App.3d 260, 271.) 

“A claim has ‘probable validity’ where it is more likely than not that the plaintiff will obtain a 
judgment against the defendant on that claim.” (Code Civ. Proc. § 481.190; see also Loeb & 
Loeb v. Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1120; see Kemp Bros. 
Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1476.) A defendant who 
opposes a right to attach order must give notice of his objection, “accompanied by an affidavit 
supporting any factual issues raised and points and authorities supporting any legal issues 
raised.” (Code Civ. Proc. § 484.060, subd. (a).) The defendant may make a claim of exemption 
with respect to his property in the opposition. (Code Civ. Proc. § 484.070.) 

A lender is entitled to judgment on a breach of guaranty claim based upon undisputed evidence 
that (1) there is a valid guaranty, (2) the borrower has defaulted, and (3) the guarantor failed to 
perform under the guaranty. (Gray1 CPB, LLC v. Kolokotronis (2011) 202 Cal.App.4th 480, 
486.) 

Here, Plaintiff has met its burden to show that it is likely to obtain a judgment against 
Defendants. Plaintiff has introduced evidence that Defendants executed a Commercial Guaranty 
unconditionally guaranteeing payments due and owing under Engineering Supply Company’s 
promissory note with Bank of the West failed to make the monthly installments on the note from 
and after March 5, 2018. (Collier Decl. ¶¶ 5, 7-10.) Plaintiff has demonstrated that it is more 
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likely than not that it will obtain a judgment against Defendants on its claim for breach of 
guaranty. The application is granted. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-00716 
CASE NAME: CHULUUNBAT VS. SOUJA, ET AL. 
HEARING ON MOTION TO/FOR ORDER THAT CLAIM FILED IS IN 
SUBSTANTIAL COMPLIANC FILED BY ALTANTSETSEG CHULUUNBAT 
* TENTATIVE RULING: * 
 
 
Plaintiff Altantsetseg Chuluunbat as conservator for Togtokh Oyuntseren (“Plaintiff”) moves this 
Court for an Order that the government claim that was filed against the City of Walnut Creek on 
January 24, 2020 is valid and in substantial compliance with the statute, including that a 
dangerous condition was created in part by the management and maintenance at the controlled 
intersection at Pomar Way and Bancroft Road in the City of Walnut Creek, and/or to relieve 
Petitioner of the claim presentation provisions of Government Code § 945.4 relating to any 
claims arising from the accident that occurred on August 23, 2019. 

Defendant and Respondent City of Walnut Creek (“Defendant”) opposes the motion.  

For the following reasons, Plaintiff’s motion is denied. 

Evidentiary Objections 

Defendant’s evidentiary objections are all overruled. 

Request for Judicial Notice 

Defendant’s Request for Judicial Notice is granted. Evid. Code §§ 452, 453. 

Background 

On August 23, 2019, Defendant Victoria Souja struck Plaintiff Togtokh Oyuntseren with her 
vehicle in a crosswalk where the Contra Costa Canal Trail crosses Bancroft Road. (Complaint 
¶ 9.) Plaintiff filed a claim with the City of Walnut Creek on January 24, 2020. (RJN Ex. A.) The 
City of Walnut Creek rejected this claim on February 3, 2020. (RJN Ex. B.) Plaintiff filed the 
instant lawsuit on April 22, 2020.  

Sometime after the Complaint was filed, Plaintiff’s counsel learned from Defendant Souja’s 
counsel that Defendant Souja perceived the signal light at Pomar Way and Bancroft Road as 
the signal controlling the crosswalk where Bancroft Road and the Contra Costa Canal Trail 
intersect. (Fraysse Decl. ¶ 9.) On July 16, 2020 Plaintiff filed an application for leave to file a late 
claim, to proceed without filing a claim, or to amend the claim already filed pursuant to 
Government Code § 911.4. (RJN Ex. D.) Defendant City of Walnut Creek rejected that 
application. (RJN Ex. E.) This motion followed on November 23, 2020.  

Analysis 

As a prerequisite to filing a claim against a public entity, a Plaintiff must substantially comply 
with the California Tort Claims Statute, Gov. Code §§ 810 – 966.6. The Tort Claims Act requires 
that any civil complaint for money or damages first be presented to and rejected by the pertinent 
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public entity. Gov. Code §§ 910, 912.4, 912.8, 945.4. Government Code § 911.2 requires the 
claim relating to a cause of action for death or for injury to person or to personal property be 
presented not later than six months after the accrual of the cause of action. No suit for money or 
damages may be brought against a public entity on a cause of action for which a claim is 
required to be presented until a written claim has been presented to the public entity and has 
been acted upon by the board, or has been deemed to have been rejected by the board. Gov. 
Code, § 945.4. Under Government Code section 945.4, presentation of a timely claim is a 
condition precedent to the commencement of suit against the public entity. However, if the 
injured party fails to file a timely claim, a written application may be made to the public entity for 
leave to present such claim. Gov. Code, § 911.4(a). If the public entity denies the application, 
Government Code section 946.6 authorizes the injured party to petition the court for relief from 
the claim requirements. 

Plaintiff filed a timely claim to the City of Walnut Creek arising out of the August 23, 2019 
accident on January 24, 2020. (RJN Ex. A.) Relief from the claim requirements of the 
Government Code are unnecessary where, as here, Plaintiff filed her claim within the six-month 
deadline of Government Code § 911.2(a). To the extent Plaintiff seeks to amend her claim, the 
time period for amendment under § 910.6 expired on February 23, 2020. To the extent that 
Plaintiff seeks an order permitting a late amendment of her Claim, that would appear to be 
outside the scope of § 946.6 which presumes that the person who sustained the injury did not 
present a claim at all. 

With respect to Plaintiff’s alternative request for an order that “the government claim that was 
filed against the City of Walnut Creek on January 24, 2020 is valid and in substantial compliance 
with the statute, including that a dangerous condition was created in part by the management 
and maintenance at the controlled intersection at Pomar Way and Bancroft Road in the City of 
Walnut Creek,” there is no authority to support resolution of this issue on the instant motion. 
Plaintiff appears to seek a determination that her existing claim is sufficient to embrace the issue 
of the traffic signal light identified by Defendant Souja. However, the Court is not aware of any 
authority (and the Plaintiff does not provide any) that would permit determination of the scope of 
a government claim on a § 946.6 motion. Such a determination is more properly addressed on 
demurrer, motion for judgment on the pleadings, or motion to strike. 

The Court declines to issue a ruling on the substantive merit of whether the issue of the traffic 
light at Pomar Way and Bancroft Road as it relates to the intersection where the accident 
occurred is sufficiently reflected in Plaintiff’s original claim to the City of Walnut Creek. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00826 
CASE NAME: CONTEXT VS. WINGTIP 
HEARING ON MOTION TO/FOR ATTY FEES, COSTS, PREJUDGMENT INTEREST 
FILED BY CONTEXT TCM SERIES FUNDING, LLC, 
* TENTATIVE RULING: * 
 

Plaintiff context TCM Series Funding, LLC, moves for attorney’s fees, costs, and pre-

judgment interest, against defendants Wingtip Communications, Inc., and Jennifer Stanich-

Banmiller.   The case previously was the subject of Plaintiff’s motion for entry of judgment 

pursuant to stipulation under Code of Civil Procedure section 664.6.  The moving papers 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   01/14/21 

 
 

- 16 - 

establish that the settlement agreement provided for an award of attorney’s fees in the event of 

action to enforce its terms.   

Defendant does not oppose the entitlement to some fee, but asserts that the amount is 

unreasonable based on “block billing.”   Defendant relies largely on Bell v. Vista Unified School 

Dist. (2000) 82 Cal.Ap.4th 672, 689, and Christian Research Institute v. Alnor (2008) 165 

Cal.App.4th 1315, 1325.  In those cases, however, in that case, the case concerned two 

different claims, one of which provided for a fee award, and the other of which did not.  The 

billing did not allow the court to distinguish between the time spent on uncompensable claims 

and time spent on the compensable claims.  That is not the case here. 

Defendant also relies on Welch v. Metro Life Ins. Co.  (9th Cir. 2007) 480 F.3d 942, 948, 

which does apply more generally to block billing, suggesting that it may justify a reduction.   The 

difficulty for defendant, however, is that the characterization as “block billing” is not entirely 

accurate.  The documentation shows a given date for a given attorney with the total for all work 

that day, but within that entry, tasks are broken down with the time listed for that item (see, e.g., 

Banks Dec., Ex. 4 “9/11/2020 JJB Telephone conference with N. Day and work on judgment 

package (.2); review and revise declaration (.4); email to N. Day (N/C); emails to and from N. 

day (.2)”).  The fact that small items may be combined (e.g., “emails” instead of a separate entry 

for each email), does not, on the facts of this case, persuade the Court that the amount is 

unreasonable.   

The motion is granted.  The moving papers establish that the hours expended and the 

hourly rates are reasonable.  The submitted costs are reasonable.  The moving papers also 

establish entitlement to prejudgment interest at 10%.   The initial request of $35,025 fees, plus 

costs of $462, plus prejudgment interest of $7,561 is granted for a total of $43,048.64.  As to the 

request for $2,240 for the reply brief, the Court grants half that amount, i.e., $1,120, making the 

total $44,168.64.   

 

  

 9.  TIME:  9:00   CASE#: MSC20-01334 
CASE NAME: DASIA SEABROOKS VS CAR DEALER 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER AND REQUEST FOR 
SANCTIONS FILED BY CAR DEALER PROMOTIONS 
* TENTATIVE RULING: * 
 
The current motion is continued by the Court to 1/28/21 at 9 a.m.  Counsel to appear 1/14/21 at 
9 a.m. by Courtcall for an Informal Discovery Conference.  At the previous status conference, 
the Court directed counsel to file supplemental updates on the discovery dispute by January 12, 
2021, but the Court has not received any submissions from the parties. 
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10.  TIME:  9:00   CASE#: MSC20-01379 
CASE NAME: VASQUEZ VS VEEV GROUP, INC. ET 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS 1ST 
AMENDED COMPLAIN FILED BY EROTEK, INC., A MARYLAND CORPORATION, 
* TENTATIVE RULING: * 
 
Continued by order of the Court to February 4, 2021, 9:00 a.m.  The Case Management 
Conference scheduled for January 19, 2021, also is continued to February 4, 2021, 9:00 a.m. 

  

11.  TIME: 10:00   CASE#: MSC18-00816 
CASE NAME: LEE VS WILKINS 
SPECIAL SET HEARING ON: INFORMAL DISCOVERY CONFERENCE SET BY 
DEPT. 39 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to February 4, 2021 at 9 a.m. 

 


